
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Leonard Sample

dlbla Town Tavern

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  11

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

22nd day of  February,  19B0,  he served the wi th in not ice of  Determinat ion by nai l

upon leonard Sample,  d/b/a Town Tavern,  the pet i t ioner  in  the wi th in proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as  fo l l ows :

Leonard Samp1e
d/b/a Town Tavern
P .O .  Box  46
Mooers,  Ny 12958

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

22nd day of February, 1980.

AFFIDAVIT OF MAITING

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the petit ion

o f

Leonard Sanple

d/b/a Town Tavern

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

fo r  t he  Pe r i od  t t / 14 /73 -n /3A /74 .

AFFIDAVIT OF I''AILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within notice of Determination by mail

upon Eugene J. Steiner the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

r l t rapper addressed as fol lows:

Mr. Eugene J. Steiner
90  Sta te  S t .
A lbany ,  NY I22O7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

22nd day of  February,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 22, 1980

Leonard Sample
d/b/a Town Tavern
P . O .  B o x  4 6
Mooers, NY 12958

Dear  Mr .  Sample :

Please take notice of the Determination of the State Tax Connission enclosed
herewith.

You have now exhausted your right of revie\,/ at the adninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under ArLicIe 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227

, Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Eugene J. Steiner
90  Sta te  S t .
Albany, NY 12207
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TA)( COI'IMISSION

In ttre Matter of ttre Application

of

LEONARD SAI4PLE
d/b/a TC[{ri TA\ZERN

for Revision of a Deterrninabion or for
Refi:nd of Sales ard Use Tru<es under
Articles 28 ard 29 of ttre Tax Larrp for
tlre Period lrlovanber 14, 1973 through
Noverrlcer 30, 1974.

DUTERMINAIION

Applicant, Leonard Sarple d/b/a Tolrrr Tavern, P.O. Box 46, Ivboers, New York

L2958, filed an application for renzision of a deterrnination or for refund of

sales ard use ta<es under Articles 28 and 29 of ttre To< Ianr for tlre period

Norzsnber 14, 1973 ttrrough trtrovenben 30, L974 (File No. 15855).

A snall claims hearing was held before Arthur ,Johnson, Hearing Officer,

at the offices of ttre State Tax @'nnission, Building 9, State Canpus, Albarry,

Nev,r York, on February B, 1979 at 9:I5 A.M. and was continued on June 4, 1979

at 9:15 A.M. 45:plicant appeared lqr Eugene Steiner. ftre Sales Tax Bureau

appeared by Peter Crotty, Esq. (Katlry Sanderson, Esq., of cor:nsel) .

ISSTJE

V'lhether the audit procedrrres enployed by the Sales Ta:< Bureau were

prpper and ttre resultarrt findings of additional taxable sales for ttre period

\trovember 14, 1973 tturcugh lrlovsnber 30, 1974 were oorrect.

FTNDINGS OF FACT

l. Applicant, Ieonard Sarple, operated a bar laroram as ttre Trovsn Tavern

in }4coers, Ner^/ York. Applicant ccrnrenced business on lbvsnber L4, L973.

Previously, applicant was a co-partner in tlre business operation.
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2. On June 10, 1975, as ttre result of an audit, ttre Sales Tar( Bureau

issued a libti-ce of Determirration arul Denrand for Palnent of Sales ard Use Tal<es

Due against applicant, I-eonard Sanple, for ttre period }bvsrber L4t L973 through

Novenrber 30r 1974. Ttre notice was issued for 97,732.L9, plus penalty ard

interest of $21025.97, for a total of 991758.15. A notice was previously

issued against applicant for ttre period when he was involved as a partner in

ttre operation of ttre Ib,vn Tavern.

3. Applicant filed an application for revision of the aforesaid determina-

tion.

4. On Febn:aqr J0' I975t ttre Sales Ta;( Bureau was scheduled to corduct

atr audit of appU-cant's books and reocrds for ttre period Decenber 1, L97L

through Novenrber 30, L974. At that tine, it disoovered the ctrange in cmnership

of tlre Ttcnrrn Tavern and, tlrerefore, perforred trwo separate audits. applicant

did not produce any books ard records pertaining to ttre txrsiness operation

other than sqre copies of sales tax returns and various rmnthly staternents

from beer and liquor suppliers for tLre years 1973 ard 1974. Ttre Sales Tar

Bureau totaled staterents for tliree npnths tlrat corresponded with a salas tax

quarter and fotxtd. th,at purctnses er<ceeded the sales retrnrbed for tlre sane

period. Because of this discrepancy, ttre Sales Ta< Br:reau oontacted, hr rnail

ard in person, tlre beer and liqr:or suppliers nan€d in aforenrentioned statsnents

ard requested jnforrnation on pr:rchases nnde Lryz the Tbn^m Tavern. lthis jnforrnation

disclosed tLrat tlre Tlounr Tavern rnade pr.rchases of beer arxl liqr:or, totaling

$113,586.47 for ttre period Decsnber I, I}TL ttrrough lrtrovenrber 30, Ig74. The

purchases were adjusted to $361715.69 to reflect only thcse purchases relating

to periods after Ncvenlcer L3t 1973. Applicant relnrted ta:<able sales of

$7'878.00 for the sarne period. Amarkrp test for beer and liquor was perfonred

using purchase i.rerrcices for tlre npnth of July Ig74, wtrich were provi.ded by one
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beer distributor and tri,vo liquor wholesalers at ttre request of the Sales Ta<

Bureau. The resultarrt nnrlarps determined for beer ard liquor were 166 percent

arfr' 244 percent, respectively. the nrarlorps were corputed usirg a one ounce

shot and 15 percent spillage for liquor drinks ard a twelve ounce glass ard 15

percent spillage for draft beer. Ttre selljng prices and drink sizes were

provided by Eugene Steiner, applicant's representative. Ttre rnarkups were

applied to applicable purchases to arrive at agditecl beer ard 1iqr:or sales of

$106,475.72.

Ihe sales Tax Bureau obserred cigarettes being sold at ttre bar aprl

was jnformed by a barberder tlrat tlre cigarettes were pr:rclrased frcm a wtrolesaler

in lutralone, New York. The wholesaler was able to provide tJle Emntity of

cigarettes sold to ttre Tbvvn Tavern for a five week period. Based on ttris

infortrntion, cigarette sales were determined to be 9600.00 per sales ta<

quarter.

The sal-es Ta< Bureau also obsenred ttre sale of sandrrriches, snagtss,

pickled eggs and sausages frcm ttre bar. ILrere \^ras a banquet hall on ttre

premises r'v:i-th seating facilities for approximately 200 persons. Based on its

obsenrations and past e4>erience wittr ar:dits of sirnilar businesses, ttre sales

T",< Bureau estirnated food sales at g21000.00 per quarcer.

Tlotal audited sales of beer, liqr:or, cigarettes ard food were $11g1331.72.

Reported ta><able sales of $71878.00 were deducted fron ttris anrn:nt, reavj:rg

additional taxable sales of g11Or 453.72 ard tax due tlrereon of g7,732.Ig.

5' Applicarrt, r.eornrd Sanple, was not present at ttre hearing; hovpver,

Enest Sanple, who worked as a barbender dr:ring the period r-rrder revievir,

testified that a fire which occr,rred scnretjrne in Lg74 destroyed applicant's

books and recrcrds. Ttre danage caused W ttre fire was rftnited to the bar area

where the records were stored.
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6. Af,F,licant conterxled that ttre audit netlrods used ry the Sales Tax

Bureau in deterrnining the sales ta>c for ttre period. at issue were purely

estimates ard who11y witkrout foundation and fact, and that the anpr:nt of tax

due was erron@us because ttre Sales Ta< Bureau did rpt g.ive consideration to

tte following:

(a) The annunt of liquor in a drink was arrlnrvhere from trwo to four

ounces, depending on the Qpe of drixk.

(b) Threre was a daily "hapEg hour" frorn 4:00 P.M. to 8:00 P.M., vit€re

a custdrxer received t$,lc drfuks for ttre price of one with no redustion

in the quantiQr of liquorr and ttrat "happy hour" sales ccnprised

50 percent of ttre total busjness.

(c) The practice of givjng a free drirk to a custsrer vfto prrchased

four drirrks.

Inventory wittrdraun: for personal use.

Broken or darnaged bottles.

llhere was no restar:rarrt conparable to ttre Tlonrn Tavern in the llncoers

area and to nnke a ccnqnrison to a restaurarrt in anotlrer geographic

location raould not be accr:rate.

(g) The barquet hall was used only for dances on weekends, wittr ttre

o<ception of a few wedding receptions.

B. Applicant failed to present any sr.rbstantive evidence to slrow that

the basis u;nn which ttre addj-tional sales ta:<es due rtere deterrnined was inproper

or unreasonable or tLr,at tlre results ttrerefrorn were incorrect.

COT$0,USIONS OF I,AT\T

A. That section 1I3B (a) of ttre Tar l;aw provides, inter alia, that if a

return, when filed, is incrcrrect or insufficient, tlre anpunt of ta< due shall

be determined by the Tax @rmnission fron such jnfornration as may be available

(d)

(e)

( f )
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and, if necessaqz, the tax may be estirnated on ttre basis of octernal i:rdices;

that 1n the absence of applicant's books and reords, tJte ar:dit procedures

used by the Sales Tax Bureau to determjne applicarrt's taxable sales trere

proper as autlprized in said section of the Ta< Larrr. Matter of lvlelzer v.

Stat€ Tax Conrnission, 61 AD 2d 223.

B. TLrat ttre Sales Tax Bureau's audit fi:dings of additional sales ta:<es

due in tlre anpr.:nt of $141176.63 were supported by sr:bstantial evidence; ard

that applicant has failed to establish tlre inaccuracy of said anor:nt and,

tlrerefore, tlre Sales Tax Bureau's determination is correct. Matl.er_gf Maril:Iy.

@nvissar v. State Tax @rmnission, 69 AD 2d 929i tr4atter of Coldner v. State

Tar< @nrnission, No. 33754, Appellat€ Division, 3rd Dept., Jr:ne 14, 1979.

C. Ttrat tlre application of Leornrd Sanple d/b/a Tlovn Tavern is denied

and the lbtj-ce of Deterrnination and Demand for Payrerrt of Sales ard Use Ta<es

Due issued. June I0, 1975 is sustained.

DA[D: Albany, Nerrv York

FEB 22lsffi

COMMISSIONER


